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Case Summary
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On April 2, 2020, Luckin Coffee (a company going
public in the USA) released an announcement,
admitting fabricated sales revenue for quarters 2
through 4 in 2019 amounting up to RMB2.2 billion.
Such news spread quickly among various media, with
numerous legal experts and famous scholars
expressing their viewpoints on its origin and devel-

opment.
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The theme of this Article is to discuss on what
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liabilities to which Luckin and its controlling
shareholders, actual controllers, directors, super-
visors and senior executives would be held
accountable under the prevailing Chinese laws,

regulations and rules should such fabrication be

committed in Chinese securities markets.
EERESRITIS

Legal Liabilities & Lawyers’ Viewpoints
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In light of the prevailing Chinese laws, regu-
lation, administrative decrees and judicial inter-
pretations on securities issuance, trading, infor-
mation disclosure, and so forth: as to criminal
liabilities, Luckin would be a suspect of the crime
of irregular disclosure / non-disclosure of materi-

al information; as to civil liabilities,Luckin might



be held liable for damages suffered by investors
as a result of securities-related misrepresenta-
tion; as to administrative liabilities, Luckin might
be subjected to administrative sanctions
imposed by the regulatory authority under the
new Securities Law as adopted in December
2019 and effective as of March 1 2020, including
but not limited to fines up to RMB10,000,000.00

and market access bans.
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|.Potential Offence of

Disclosure / Non-disclosure of Material Informa-

Criminal Irregular
tion
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Article 161 of the Criminal Law provides that,
where a company or enterprise with information
disclosure obligation (i) provides the sharehold-
ers or the general public with false financial state-
ments or financial statements omitting material
facts, and (ii) has caused severe damages to the
interests of the shareholders or other persons or
is of other grave circumstances, imprisonment
not exceeding three years or detention shall be
imposed on its directly responsible persons in
charge and other directly responsible persons,
with fines ranging from RMB20,000 to RMB20,000
in addition thereto or in lieu thereof.

ZFRRTHEMIRE. MEEEEERFENINE.

The aforesaid is about the offence of irregu-

lar disclosure / non-disclosure of material infor-
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mation.

BAREIR=mEET S IEREYS, MNREMGRIES
SWELER, INATREFEABEARINR, ARX
BXLIEMHFERISRANIIRIBIT A, AFERER
REEMAFZSREERMTERT, ASETREN
KE. MEBEERERE, S5FANEREMHNERER
SNEEARMEMERESIAR, AREEKERE
RIZEE=E,

In the present case, should CSRC upon inves-
tigation find a potential crime and transfer the
case to PSB and should PSB in turn find (i) fabrica-
tion of revenue and profit by Luckin, and (ii)
severe damages to the shareholders / other
persons or other grave circumstances, the compa-
ny would become a suspect of irregular disclosure /
non-disclosure of material information and its
directly responsible persons in charge and other
directly responsible persons involved in such
fabrication might by law be subjected to criminal
liabilities.

2017 FIE KRBT AEEER RO BIRAE
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In the course of its investigation in 2017 into
Jiangsu Yabaite Technology Co., Ltd. financial
fabrication case, CSRC (i) found that, by the Crimi-
nal Law and the Provisions of the Supreme Peo-
ple's Procuratorate and the Ministry of Public

Security on Threshol for Filing Criminal
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Case by Public Security Authorities (Il), Yabaite
was suspected of irregular disclosure / non-dis-
closure of material information, and (ii) trans-
ferred the case to PSB by the Provisions on Trans-
fer of Potential Crime Cases by Administrative
Enforcement Organs. LU Yong, actual controller
of the company, was convicted of irregular disclo-
sure of material information and was sentenced
to nine months imprisonment (on probation of
one year) and a fine of RMB150,000.00; LI
Masong, one of the key personals in the foresaid
fabrication, was convicted of irregular disclosure
of material information and was sentenced to six
months imprisonment (on probation of one year)
and a fine of RMB100,000.00.
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BRFFARRIRERE

Il. Potential Information Disclosure Obligor
Misrepresentation Civil Liabilities
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Article 85 of the new Securities Law provides
that, where (i) an information disclosure obligor
fails to disclose information as required, or (ii) any
misrepresentation, misleading statement or
material omission exists in any announced securi-
ties issuance document, periodical report, interim
report or other information disclosure documen-

tation and results in losses of investors in securi-

b4

ties transactions, the information disclosure obli-
gor shall bear compensatory liabilities and the
issuer’ s controlling shareholders, actual control-
lers, directors, supervisors, senior executives and
other directly responsible persons as well as the
sponsors, underwriters and their directly respon-
sible persons shall bear joint and several compen-
satory liabilities with the issuer unless they can
show that there is no fault on their part. Said
provision sets forth information disclosure obli-
gors’ securities market false representation civil
liabilities in general.
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The Several Provisions of the Supreme Peo-
ple’ s Court on Trial of Civil Compensatory Cases
Arising from Securities Market Misrepresentation
further provides that, where securities market
investors claim civil compensations before the
People’ s court on the ground that information
disclosure obligor’ s misrepresentation in breach
of law results in their losses, the Court shall enter-
tain the case, with the respondents to include,
among others: (i) the actual controllers like
promoters, controlling shareholders and so forth,
(ii) the issuer or listed company, and (iii) the inter-
mediaries concerned. Damages are confined to
investors’ actual damages resulting from the
misrepresentation, including spread of invest-
ment values as well as commissions and stamp

duties in relation thereto.
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lll. Potential Administrative Sanctions on
Luckin, Its Directly Responsible Persons and Other
Directly Responsible Persons Such as Heavy Fines
and Market Access Bans
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In the aforesaid Yabaite financial fabrication
case, CSRC found that, from 2015 to September
2016, the company has falsely increased revenue
by up to RMB580,000,000.00 (or profits by up to
RMB260,000,000.00) by

public transportation engineering projects, inter-

fabricating Pakistan
national trade deals and domestic trade deals
and, by the Securities Law yet amended, decided
to impose (i) RMB600,000.00 of maximum fine on
the company, (i) RMB300,000.00 of maximum
fine on the directly responsible person in charge,
and (iii) market access ban for life.
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In light of Article 197.2 of the Securities Law

as amended, in the event of misrepresentation,
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misleading statement or material omission in a
report submitted or information disclosed by an
information disclosure obligor, the resulting sanc-
tions shall be: (i) orders for rectification, (ii) warn-
ings, and (iii) fines ranging from RMB1,000,000.00
to RMB10,000,000.00;

fines

in addition to warnings,
ranging RMB500,000.00 to
RMBS5,000,000.00 shall be imposed on the directly

responsible persons in charge and other directly

from

responsible persons. Where the issuers’ con-
trolling shareholders or actual controllers have
organized or instigated the aforesaid fabrication
or have caused such circumstances by covering
up relevant fines from
RMB1,000,000.00 to RMB10,000,000.00 shall be
imposed on
RMB500,000.00 to RMB5,000,000.00 shall be

imposed on the directly responsible person in

matters, ranging

them; fines ranging from

charge and other directly responsible person.
teah, # GESE) EEET+H &KW EHAER
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Furthermore, Article 221 of the new Securities
Law sets forth securities market bans on responsi-
ble persons in financial fabrication cases, with
fixed terms or life terms on the basis of the partic-
ular circumstances.
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Although Luckin is incorporated in Cayman
Islands, its financial fabrication is substantially
that of Luckin (China). Taking into consideration

(i) the scale and circumstances of Luckin’ s fabri-
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cation, (ii) the adverse social impact, and (iii) the
determination of the regulatory authority on
cracking down upon financial fabrications, it is
very likely for CSRC to sanction Luckin (China) and

the responsible persons concerned.
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